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You might be wondering…

What is Title IX,
and how does it
pertain to me?

What steps do I need
to follow to make
sure that I do not
violate Title IX?

Where is my
school/district
Title IX policy?

What should
I do when a
student
comes to me
with a Title
IX issue?

Is my investigation
the same as a Title
IX investigation?
Who do I go to with
questions?

What
exactly is
Title IX?

A federal law
which prohibits
discrimination, on
the basis of sex, in
any education
program or
activity receiving
federal financial
assistance

What does federal financial assistance mean?

Thank you for the
federal money.
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You’re welcome. Now
you must meet your
Title IX obligations.

1.

How does Title
IX pertain to
me?

Title IX rules and guidance are
constantly changing.

2.

Students may go to you with Title IX
issues, thinking you are the correct
person to go to.
3. If you do not follow the school/district’s
Title IX grievance procedures, the
school/district could be found in violation
of Title IX.
4. Schools/districts may misunderstand your
role and think that you are an expert on
Title IX.
5. Schools/districts may not remember to
include you in Title IX training.
6. Schools/districts may not be aware of the difference
between a criminal investigation and a Title IX
investigation.
7. School/districts may not understand that they are
obligated to conduct their own Title IX investigation.
8. Only the designated and trained Title IX investigator
may conduct the Title IX investigation.
9. Collaboration is needed when two different
investigations are occurring simultaneously.

Title IX Interpretation
through Rule & Guidance

Sex-Based
Discrimination
Sex-Based Discrimination
 Athletic Opportunities and
Benefits
 Pregnant or Parenting
Students
 Single Sex Classes and Schools
 STEM
 Sexual orientation or gender
identity (6-16-21
Interpretation)

Sex-Based Harassment
 Sexual Harassment
 As defined by the 5-4-2020
Title IX Rule/Regulations
 Harassment or Bullying based
on sexual orientation or gender
(6-16-21 Interpretation)

What are the school/district obligations?
1. Designate at least one Title IX Coordinator and post
required contact information
2. Create a Title IX Team: Coordinator, Investigator,
Decision Maker, person who facilitates an informal
resolution
3. Write & post nondiscrimination policy
4. Adopt & post grievance procedures (formal vs
informal)
5. Train and Educate and post training materials
6. Investigate all Title IX complaints according to the
adopted grievance procedures
7. Address patterns and systemic issues

Where is my
school/district
Title IX policy?

All Districts are required to post:
1.

Notice of nondiscrimination,
as required by Title IX

2.

Title IX Coordinator’s name
or title address, phone
number, & email

3.

Any person may report sex
discrimination to the Title IX
Coordinator, in person, or by
mail, phone, or e-mail,
verbally or in writing 24/7, or
the Office for Civil Rights or
to both

4.

Grievance procedures

5.

Title IX training materials

Example: Title IX on the CDE website

Must be
easy to find
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Title IX Homepage

Subpages
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Subpages
by Title IX
topic

Historic Title IX Rule

 First Title IX Rule/Regulations regarding sexual harassment
 Draft regulations released for public comment Nov 29,
2018 - Jan 28, 2019
 Over 100,000 comments submitted.
 Final rule was released Wednesday, May 6, 2020
 Effective Aug 14, 2020
Press Release
Final Rule
OCR webinar: Title IX Regulations Addressing Sexual Harassment

New Definition: Sexual Harassment
1. Quid pro quo sexual harassment by an employee
2. Davis Court’s phrasing verbatim: unwelcome
conduct that a reasonable person would
determine is “so severe, pervasive and objectively
offensive” that it effectively denies a person equal
access to education
3. Sexual assault as defined in the Clery Act/
amended by the Violence Against Women Act, a
single instance of:




dating violence
domestic violence
stalking

New Definition: Education Program or Activity
1. “all of the operations of” a recipient OR
2. “locations, events, or circumstances over
which the recipient exercised substantial
control over both the respondent and the
context in which the harassment occurs” OR
3. Incidents that occur off campus, if any of the
above conditions are met
* Must be in the United States
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But….
Schools and district may write their own local policies (ex: code
of conduct) that define other types of sexual harassment that
do not fall under Title IX.

Is this Title IX?

If yes, follow Title
IX procedures.
If no, follow
school/district
procedures.
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Q: What should I do
when a student comes
to me with a Title IX
issue?

Q: What steps do
I need to follow?

Answer:
Report it the
Title IX
Coordinator

New Definition of Actual
Knowledge:
1. A student may report to
any employee of an
elementary or secondary
school
2. Students do not need to
report to a specific
employee such as a Title IX
Coordinator
3. If an employee observes
sexual harassment

* All K-12 employees are obligated
to report under Title IX.

“…notice to any elementary and secondary school
employee – including a teacher, teacher’s aide, bus
driver, cafeteria worker, counselor, school resource
officer, maintenance staff worker, or other school
employee – charges the recipient with actual
knowledge, triggering the recipient’s response
obligations.”
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Title IX Coordinator
Oversight of Investigation
The Title IX Coordinator ensures all
Title IX complaints are handled
properly.
 Informs all parties of the process
 Notifies all parties of decisions& the right
to and procedures for appeal, if any
 Monitors compliance with all
requirements and timelines
 Maintains grievance and compliance
records
 Provides assistance to school law
enforcement, if applicable
 Monitors the outcome
 Identifies & addresses patterns or
systemic problems
 Assesses the effects on school/district
climate
 Makes recommendations

How the school/district must respond
 Title IX coordinator must contact each complainant
 To offer supportive measures
 With or without a formal complaint
 Explain process for filing a formal complaint

 Must treat complainants and respondents equitably
 Follow grievance procedures before disciplining

 Must provide a prompt response

Regulations regarding:
 Written notice
 Supportive measures
 Right to an Advisor of
choice
 Process for filing a
formal complaint
 Process for consenting
to an informal process
 Emergency removals
 Required timelines
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 Standard of evidence
 Equal access to review
evidence
 Optional hearings
 Written report
 Remedies and sanctions
 Right to appeal
 Protection from retaliation
 Rape shield protection

New Title IX Roles
 Title IX Coordinator
 Investigator, Appellate
Investigator
 Decision Maker, Appellate
Decision Maker
 Person who facilitates an
informal resolution process
 Advisor for each party

Keep in Mind
 Each role serves a specific purpose.
 Each role must receive specialized training.
 Certain roles cannot both be held by the same person.
 You cannot do any of these roles unless you have been
formally appointed and have received specialized training in
that role.
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 The criminal justice system and the Title IX
grievance process serve distinct purposes

Is my
investigation
the same as a
Title IX
investigation?

 School grievance process occurs
independently of any criminal investigation
that may occur concurrently
 School grievance process must be
concluded in a ‘‘reasonably prompt’’ time
frame
 Flexibility to temporarily delay the grievance process
due to concurrent law enforcement activity
 Only permits “temporary’’ “brief” delays or
‘‘limited’’ extensions of time frames
 Must have “good cause”
 Delays based only on law enforcement request or due to
a memorandum of understanding with law enforcement
are not permitted

Answer:

 Recipients’ obligations under Title IX are independent of
recipients’ obligations to cooperate or coordinate with
law enforcement

No

 Any delay requires written notice to the parties and an
explanation for the delay or extension
 Still implement supportive measures while grievance
procedures are pending.

“…a recipient cannot discharge its legal obligation to provide
education programs or activities free from sex discrimination
by referring Title IX sexual harassment allegations to law
enforcement (or requiring or advising complainants to do so),
because the purpose of law enforcement differs from the
purpose of a recipient offering education programs or activities
free from sex discrimination…the Department emphasizes that
a recipient’s obligation to investigate and adjudicate promptly
and fairly under § 106.45 exists separate and apart from any
concurrent law enforcement proceeding, and the recipient
therefore must comply with all provisions in § 106.45,
including the written notice provision, regardless of whether
law enforcement is conducting a concurrent investigation.”
May 2020 Title IX Rule
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Concurrent Investigations:

OCR Investigation, Greenup County School District
“A law enforcement investigation does not relieve the recipient of its
independent Title IX obligation to investigate the conduct. A recipient
should not wait for the conclusion of a criminal investigation or criminal
proceeding to conduct its own Title IX investigation; and if needed, must
take immediate steps to protect the complainant from further harassment
prior to the completion of the Title IX investigation/resolution…Our
investigation also found that the SRO has a great deal of discretion regarding
discipline at the High School, but that he has not been trained regarding Title
IX or the District’s Title IX grievance procedures. “
March 18, 2015 Investigation of Complaint, Greenup County School District

Concurrent Investigations:
OCR Investigation, Central Bucks School District
“A law enforcement investigation does not relieve the recipient of its
independent Title IX obligation to investigate the conduct. A recipient should
not wait for the conclusion of a criminal investigation or criminal proceeding to
conduct its own Title IX investigation; and if needed, must take immediate steps
to protect the complainant from further harassment prior to the completion of
the Title IX investigation/resolution…In addition, if there is an incident involving
potential criminal conduct, the school must determine, consistent with state and
local law, whether appropriate law enforcement or other authorities should be
notified. But a school’s Title IX investigation is different from any law
enforcement investigation, and a law enforcement investigation does not
relieve a school of its independent Title IX obligation to investigate the conduct.
A school therefore should not wait for the conclusion of a criminal investigation
or criminal proceeding to begin its own Title IX investigation; and if needed,
must take immediate steps to protect the complainant in the educational setting.”
January 6, 2016 Investigation of Complaint, Central Bucks School District

Concurrent Investigations:

OCR Compliance Review, West Contra Costa Unified School District, slide 1

“Although a school may need to delay temporarily the fact-finding portion of a
Title IX investigation while the police are gathering evidence, once notified
that the police department has completed its gathering of evidence (not the
ultimate outcome of the investigation or the filing of any changes), the school
must promptly resume and complete the fact-finding for the Title IX
investigation. Moreover, the criminal investigation should not prevent a school
from notifying complainants of their Title IX rights and the school’s grievance
procedures, or from taking interim steps to ensure the safety and well-being of
the complaint and the school community while the law enforcement agency’s
fact-gathering is in progress.”

Nov 6, 2013 Compliance Review, West Contra Costa Unified School District

Concurrent Investigations:

OCR Compliance Review, West Contra Costa Unified School District, slide 2

“…districts should provide training to employees about its grievance
procedures and their implementation. Districts should provide such
training to any employees likely to witness or receive reports of sexual
harassment and violence; including teachers, law enforcement unit
employees, administrators, guidance counselors, health personnel, and
other employees. Districts need to ensure that their employees are
trained so that they know to report harassment to appropriate officials,
and so that employees with the authority to address harassment know
how to respond properly.
Nov 6, 2013 Compliance Review, West Contra Costa Unified School District

Concurrent Investigations

OCR Investigation, Public Schools of Robeson County, slide 1
“…if there is an incident involving potential criminal conduct, the school district
must determine, consistent with state and local law, whether appropriate law
enforcement or other authorities should be notified. But a school district’s
Title IX investigation is different from any law enforcement investigation, and
a law enforcement investigation does not relieve a school district of its
independent Title IX obligation to investigate the conduct. Although a school
district may need to delay temporarily the fact-finding portion of a Title IX
investigation while the police are gathering evidence, once notified that the
police department has completed its gathering of evidence (not the ultimate
outcome of the investigation or the filing of any charges), the school district
must promptly resume and complete its fact-finding for the Title IX
investigation.”
May 27, 2014 Investigation of Complaint, Public Schools of Robeson County

Concurrent Investigations:

OCR Investigation, Public Schools of Robeson County, slide 2
“Moreover, the criminal investigation should not prevent a school district from
notifying complainants of their Title IX rights and the school’s grievance
procedures, or from taking interim steps to ensure the safety and well-being of the
complainant and the community while the law enforcement agency’s fact-gathering
is in progress. These duties are a school district’s responsibility…Further, a school
district should provide training to employees about its grievance procedures and
their implementation. A school district should provide such training to any
employees likely to witness or receive reports of sexual harassment and violence,
including teachers, law enforcement unit employees, administrators, guidance
counselors, health personnel, and other employees. A school district needs to ensure
that its employees are trained so that they know to report harassment to appropriate
officials, and so that employees with the authority to address harassment know how
to respond properly.”
May 27, 2014 Investigation of Complaint, Public Schools of Robeson County

Tips
1) Know who the Title IX coordinator is
2) Know what falls under Title IX
3) Know the school/district Title IX policies
and procedures
4) Report any potential Title IX issue to the
Title IX coordinator
5) Make it clear to the school/district that
criminal investigations can not replace
the school/district’s Title IX investigation
6) Have an agreed upon plan for when
investigations are occurring concurrently
7) Inform school/district when the factfinding portion of a criminal investigation
has been completed
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Upcoming Changes
Sexual Harassment

LGBTQ+

 March 8, 2021 Executive Order on Guaranteeing an
Educational Environment Free from Discrimination on the
Basis of Sex, Including Sexual Orientation or Gender Identity

 Directs the Secretary of Education to review the May 2020 Title IX Rule

 May 17, 2021 Announcement of Title IX Public Hearing
 June 7-11, 2021
 Part of a comprehensive review of the May 2020 Regulations
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Purpose of Public Hearing
1. to ensure that schools are providing students with
educational environments free from discrimination in
the form of sexual harassment, which encompasses
sexual assault and other forms of sexual violence
2. to ensure that schools have grievance procedures
that provide for the fair, prompt, and equitable
resolution of reports of sexual harassment and other
sex discrimination, cognizant of the sensitive issues
that are often involved
3. to address discrimination based on sexual orientation
and gender identity in educational environments
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LGBTQ+
 On June 16, 2021, the U.S. Education Department's Office for
Civil Rights issued a Notice of Interpretation explaining its
enforcement of Title IX's prohibition on discrimination on the
basis of sex, including discrimination based on sexual
orientation and gender identity.
 OCR's interpretation stems from the U.S. Supreme Court
decision in Bostock v. Clayton County, 120 LRP 18316 , 140 S.
Ct. 1731 (2020), which reasoned "it is impossible to
discriminate against a person for being homosexual or
transgender without discriminating against that individual
based on sex."
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Guidance Regarding Transgender Students
has gone back and forth
 May 13, 2016 Dear Colleague Letter on Transgender Students
 And the Examples of Policies & Emerging Practices for Supporting Transgender
Students
 Both Rescinded
 Replaced with Feb 2017 Dear Colleague Letter

 Emphasizes that withdrawal of May 2016 transgender guidance does not alleviate
schools of their responsibility to “ensure that all students, including LGBT students,
are able to learn and thrive in a safe environment.”

 And the May 2020 Final Rule

 Department declines to define “sex”
 ”…discrimination based on transgender status does not constitute sex stereotyping”
 “…the Department declines to address discrimination on the basis of gender identity
or other issues raised in the Department’s 2015 letter regarding transgender
students’ access to facilities such as restrooms and the 2016 “Dear Colleague Letter
on Transgender Students.”
 “These final regulations concern sexual harassment and not the participation of
individuals, including transgender individuals, in sports or other competitive
activities.”

Circling Back
 January 20, 2021 Executive Order
on Preventing and Combating
Discrimination on the Basis of
Gender Identity or Sexual
Orientation
 Cites Bostock v. Clayton County
 Addresses Titles VII, IX, the Fair
Housing Act, and the Immigration
and Nationality act

 February 4, 2021 Memorandum on
Advancing the Human Rights of
Lesbian, Gay, Bisexual, Transgender,
Queer, and Intersex Persons Around
the World
 Within 100 days, review and take
steps to rescind any regulations or
guidance inconsistent with this
memorandum
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Continued…
 March 8, 2021 Executive Order on Guaranteeing an Educational Environment
Free from Discrimination on the Basis of Sex, Including Sexual Orientation or
Gender Identity
 Within 100 days, the Secretary of Education, in consultation with the Attorney
General, shall review all existing regulations and guidance, including the May 2020
Title IX Rule
 Shall consider suspending, revising, or rescinding — or publishing for notice and
comment proposed rules suspending, revising, or rescinding
 Shall consider taking additional enforcement actions to account for the significant
rates at which students who identify as lesbian, gay, bisexual, transgender, and
queer (LGBTQ+) are subject to sexual harassment and sexual violence

 May 17, 2021 Announcement of Title IX Public Hearing
 June 7-11, 2021 Title IX Public Hearing

 Opportunity to submit written or oral comments
 Transcript will be posted in 30 days here:
https://www2.ed.gov/about/offices/list/ocr/newsroom.html
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And there’s more…
 June 16, 2021 Notice of Interpretation: Enforcement of Title IX of the
education Amendments of 1972 with Respect to Discrimination Based on
Sexual Orientation and Gender Identity in Light of Bostock v. Clayton County

 Clarifies that Title IX prohibits discrimination based on sexual orientation and
gender identity
 Cites Bostock v. Clayton County
 Became effective the date it was published in the Federal Register (June 22, 2021)

 June 23, 2021 Letter to Educators on Title IX's 49th Anniversary

 Provides links to the June 16, 2021 Notice of Interpretation and other related
documents
 And provides the link to the OCR Resource Page for LGBTQ+ Students

 June 23, 2021 Confronting Anti-LGBTQI+ Harassment in Schools: A Resource for
Students and Families
 Issuing jointly by the U.S. Department of Education’s Office for Civil Rights and the
U.S. Department of Justice, Civil Rights Division
 Provides examples of the kinds of incidents OCR and the Department of Justice can
investigate
 Lists things you can do if you have been discriminated against because of sexual
orientation or gender identity, including how to file a complaint
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Who do I
go to with
questions?

 Your Title IX Coordinator
 Your school/district’s
Title IX policies
 Nondiscrimination Notice
 Grievance procedures
(formal process)
 Informal process (must
start with formal
process)

 Your school/district
attorney

Questions???

You know
how to
find me 

First Biennial Summit on Sexual Misconduct
 Registration is FREE!
 Hosted by the Colorado Department of Higher
Education
 July 19 and 20, from 9:00 am – 12:00 pm
 To register, go to: https://highered.colorado.gov/1st-biennial-coloradosummit-on-sexual-misconduct

 Agenda:

https://cdhe.colorado.gov/sites/highered/files/Sexual%20Misconduct%20Summit
%20Schedule.pdf
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Rebekah Ottenbreit
Ottenbreit_r@cde.state.co.us

